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When did this regressive behaviour start? 1995 was a
big year: John Dickle replaced Janet Strickland as the
Cruef Censor and got a new title (Director of the
Classification Board) and a new piece of legislation to
administer. It was the first substantive piece of legislation
dealing with censorship and classification matters to be
passed in the Federal Parliament since Federation.

At the time of its enactment, the Classifications
(Publications', Films and Computer Games) Act (Oh) 1995
was said by Mr Dickie to res t on four principles:

Executive Director

We seem to be moving back to the '60s and 70s when movies
were routinely banned. .. Saio on an objective test is really
not as offensive as others. In 1993 it was given an R
classification by the Reviw Board and has never been
avallable or accessible to chzldren ...
A narrow, restrictive, censorious mentality has replaced a
more pennLssive, liberal regime in which adults were able to
decide what they will or will not see. What we have is some
people viewing particular films and deczding the rest of
society should not see them, denying adults their own
choices. I think the government should have the right to make
classification deCIsions and impose certain standards, that
children should be protected and that susceptible people
should be forewarned sufficiently of potentially offensive
material.~

[T]hat adults should be free to read, see and hear what
they [wish] provided that the material [is] not foist
upon them ... [and t]hat classifying authorities [should]
take account of community concerns about depictions
that condone or incite violence, particularly sexual
violence and the portrayal of persons in a demeaning
manner.-

- or, in the case of criminal law, from informing the police
of the exhibition of potentially unlawful material- this is a
right and not a mere privilege. Nevertheless, an officious
bystander will find it difficult to argue that they were
caused offence by a work of art if they were duly warned
by big signs and notices that they were taking this risk on
entering the gallery to view what was hanging on a wall
obscured from public view by such warning. (This is also
very effective and cost-free marketing, of course).

When the OFLC recently (efused to classify (ie banned)
Salo - again - Evan Williams, film reviewer for The
Australian, Secretary of the NSW Ministry for the Arts and
fonner chair of the Board of the OFLC said:

At the Arts Law Centre of Australia, we are daily asked
to advise on the limits of the laws which constrain our
privilege of freedom of cultural expression. Those who
seek our advice include impecunious artists who wish to
make pointed political statements about wealthy public
figures; and artist run galleries, which have a commitment
to showing 'dangerous' (ie potentially obscene) work. We
advise them of their legal responsibilities under all
applicable laws J, as we are charged to do as lawyers
providing reliable expert advice to those who cannot
afford to test the limits of these laws.

But we also advise artists and those involved in the
exhibition and publication of risky material of their
cultural responsibilities to make efforts to find ways of
exercising their privileges. There is no means by which
one can prevent a person from exercising their right to sue

It would not merely be presumptuous, but quite wrong, of
me to attempt [the role ofart critic]. It is not relevant to my
task, and it would take the court into places in whlch it has
no business to be... The courts ... speak with an authority
whose very weight depends on its limitatlons. No-one has
made us judges of matters outside the realm of law.

n is entlrely consistent with this that the court treat with
the greatest respect the vieuJs ... of those who speak wIth
sincerity on either side. The court should do no less were the
symbol in question sacred to an indigenous, or some other,
faith. Indeed, it is arguably desirable that those who organize
exhibItions of this kind adopt the same approach.

There can be no doubt that Mr Serrano's work is deeply
offensive to many Christians, as well as to many non
Christians, who are offended at the offence given to others.
The question is whether the court should interoene.

There is no question that wowserism has the upper
hand at the moment. From the decision of Dc Timothy
Potts to remove Andres Serrana's Piss Christ from
exhibition at the National Gallery of Victoria in October
last year, to the refusal by the office of Film and LIterature
Classification (OFLC) to classify Pasolini's salo earlier this
year, those with the power to detennme what we may
and may not see appear to be exercising their discretion
all one way.

Not all of these decisions have been made as a direct
application of any of the laws which restrict what is
misleadingly referred to as "the right" to freedom of
speech. Indeed, in the Serrano easel, a judge of the
Victorian Supreme Court refused to apply either the
common (le judge made) law of blasphemy2 or of obscene
libel in the application of the Archbishop of the Catholic
Diocese of Melbourne to restrain the National Gallery of
Victoria from exhibiting Piss Christ. In the course of
delivering his judgment (which his Honour decided on
technical procedural grounds, and therefore these words
are comments - without precedent value) Justice Harper
stated:
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And it was also 1995 when the West Australian,
Victorian, New South Wales and Northern Territory
parliaments introduced their own pieces of censorship
legislation, to enforce the new Commonwealth
Classification code'.

What is "obscene or indecent" is a matter for judicial
interpretation, the leading authority on which is the High
Court case of Crawe v Graham ~ .. In that case, each judge
had his own way of formulating the test, but all used the
notions of "community standards" and "common
standards of decency." Mr Justice Windeyer, in the
leading judgment, puts it most accessibly: liThe question
is - Does the publication ... transgress the generally
accepted bounds of decency? .. Common sense and a
sense of decency must supply the answer."9

Director Dickie puts a SImilar concept in the discharge
of his office thus: "There are defmite changes in
community standards and it is up to the OFLC to make
Sure that we reflect those changes when we are making
classification decisions. "10

So here's the rub: how to decide what is 'common
sense', 'a sense of decency' or 'community standards'?
Ironically, if the Serrano case is any guide (which it may
not be) it would seem that we are in safest hands when in
the courts, where even the most conservative of judges
reveals a reluctance to use the law as a weapon of
censorship.
. In that case the Court took seriously into account the

"artistic merit" of the material in question, although the
case was decided on other grounds. However, the fact that
a work has 'artistic merit' is not a defence in common law
actions, and so will not necessarily protect the artist - or
the exhibitor of it - from prosecutionll

. ThIS leaves open
the issue of the extent to which it will be taken into
account; the matter clearly remains one for the discretion
and moral positioning - of the Judge.

It is an express requirement of the OFLC that it take into
account "literary, artistic or educational merit (if any) of
the publication ... ", but clearly this can be overridden
and has been, in the case of Salo, by the perception of the
OFLC of the other matters which it must take into
account, in particular, "the standards of morality, decency
and propriety generally accepted by reasonable adults".

As if the legal restrictions on the privilege of freedom of
expression were not enough, there is an unfortunate
timidity even within the cultural sector which assists
those who put the tenets of 'decency' higher than those of
cultural expression. When the Director of the NGV (who
had been a witness for the defendant in the Serrano case,
resisting the application to pull the work from public
exhibition) removed Piss Christ he did so reluctantly, and
no doubt at the urging of its Trustees, and the Gallery's
insurers. He was in an unenviable position. But in taking
this course, he tacitly condoned the violent acts of
(teenage) cultural criminals, and rendered the Court's
decision a pyrrhiC victory for those of us who champion
the cause of cultural freedom, subject to the protection of
children from material that may harm them; and the right
of adults to choose to not see what they decide might
offend them.

The 'harm' principle is the one which currently informs
censorship laws in other jurisdictions, and is the one
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invoked by polIticians too. The then Mimster for Fair
Trading (whose ministry included censorship), for
example, in the second reading speech of the (then) WA
CensorshIp Bill stated:

Material will continue to be classified on the basis that
children should be protected from material that is likely to harm
or disturb them; adtdts should be able to read, hear and see what
they want; and everyone should be protected from unsolicited
material that they find offensive.

If the final aspect of this struch..ue is the same as the
protecting of adults from haVing material "foist" upon
them, as the Director of Classification has put it, few
might disagree But this begs the question as to why the
legislation is not framed m this way, rather than relying
on the notoriously vague concepts of 'community
standards' and 'decency' which are so vulnerable to
arbitrary application.

In the present climate, the West Australian Ministry for
Culture and the Arts and the Department of Police are to
be congratulated for their recent joint m..itiative, the
proposed Standing Advisory Committee on the Operation
of the WA Censorship --t\ct. The Committee is a response
to concerns of the WA arts community about the impact of
the CensorshIp Act 1996. Whilst-the police are not required
to seek the advice of the independent Committee, it wIll
be equipped to advise, when called upon by police, on
issues of artistic ment - which is a defence to prosecution,
so long as the material IS also found to be "for the public
good" (568). It is proposed that the committee be
comprised of a maximum of five representatives of the
arts mdustry, including a senior academic, a
representative from the private commercIal gallery sector,
and a representatIve of the Arts Law Centre of Australia.
o
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